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BILL C-13 – AN ACT TO AMEND THE CRIMINAL CODE, THE DNA IDENTIFICATION ACT AND THE NATIONAL DEFENCE ACT
The Canadian Resource Centre for Victims of Crime (CRCVC) is a national, non-profit victim advocacy group for crime victims.  The CRCVC was incorporated in 1993 and is sponsored by the Canadian Professional Police Association.  The CRCVC has two full time employees and several volunteers.

The CRCVC assists victims from across the country both on their individual cases and in lobbying for more victims’ rights.

The CRCVC has recently received a small grant from the federal government to examine the needs of victims of unsolved serious crimes, such as homicide, missing persons and sexual assault.  Although we are in the preliminary stages of our research, we have been struck by the success of the DNA Databank in assisting police in solving crimes that would not have been solved otherwise.

DNA has become a powerful law enforcement tool and is helping police solve cases they were unable to solve 20 years ago.  As of November 22, 2004, investigative leads generated by the national DNA databank have assisted in more than 2,400 criminal investigations, including 173 murders, 414 sexual assaults, 57 attempted murders, and 333 armed robberies. 

Despite these successes, there are significant problems and limitations placed on law enforcement thereby denying the public the maximum protection available. 

The Canadian Resource Centre for Victims of Crime supports Bill C-13 and we urge the committee to pass it.  It contains several necessary amendments to address concerns raised by the law enforcement community but it leaves much to be done. 

After briefly reiterating our support for several key provisions of Bill C-13, we will offer amendments to the retroactive expansions proposed.  Finally, we will also address three issues that may be beyond the scope of the committee’s interest in this bill, but need to be addressed without delay.  

BILL C-13

Expansion of Offences - We support the expansion of the list of primary designated offences to include sexual exploitation of a person with a disability, child pornography related offences, luring, child prostitution, robbery, break and enter a dwelling house, indecent assault on male/female and gross indecency.  The absence of some of these offences was described to us by law enforcement officers as a “gross oversight.”  

We also support the additional of criminal harassment to the secondary list, but suggest consideration be given to moving it to the primary list.  Arguably DNA could be as relevant, if not more so, in stalking cases as it is for harboring or concealing terrorism.

We would also ask the committee to consider further expanding the primary list to include the following offences, which are currently on the secondary list of designated offences:

· bestiality in the presence of a child (s.160(3));

· indecent acts (s.173);

· torture (s.269.1); and

· break and enter with intent (s.348(1)).

NCR offenders - We strongly support the inclusions of offenders found not criminally responsible by reason of mental disorder.  The philosophy and mechanics of matching of samples from crime scenes to offenders is the same whether the offender is criminally responsible or not.  

Retroactivity - While we support any expansion of the retroactive provisions of the law, we do not believe the amendments in Bill C-13 go far enough.  To illustrate for the committee the problems with the process, even with the amendments in this bill, we will present a few cases.

In 1981, Ralph Powers beat Sheryl Gardner to death with a hammer.  When he was arrested after a failed attack on another woman, Powers had a list of 10 women he was intending to sexually assault.  Powers only has one murder conviction and one attempted murder conviction and is therefore not in the databank.  He is eligible for full parole next year.

…

In 1982, David Dobson murdered 15-year-old Darlene Prioriello.  He sexually assaulted her, committed unspeakable atrocities upon her person and finally ended her suffering by dropping a cinder block on her head.  He then sexually assaulted her again.  Dobson taunted the police and tried to contact the victim’s family.  Dobson was convicted of first-degree murder and is currently eligible for day parole.  If he is successful in gaining his freedom, his DNA will not be in the databank.  

…

Donald Armstrong sexually assaulted and murdered Linda Bright in 1980, leaving her dead body on a back road.  Donald Armstrong was convicted of first-degree murder and remains incarcerated.  He is eligible for full parole in May of this year.  If he is released, his DNA will not be in the databank. Armstrong also has several convictions for vicious attacks on other women (i.e. attempted murder) but no convictions for sexual assault.  

...

In 1999, Anton Lorenz murdered Sandra Quigley only weeks before she was scheduled to testify against him in an earlier assault he committed against her. Evidence presented at the preliminary hearing suggested Ms. Quigley was sexually assaulted either prior to or after her death.  Evidence was also presented in the form of Lorenz’s journal to suggest he may have been stalking Ms. Quigley prior to her murder.  Anton Lorenz was convicted of second-degree murder, was sentenced to life without parole for 10 years and is eligible for day parole next year.  His DNA will not be in the Databank.

…

In 1987, Murray Garton raped and murdered 15-year-old Heather Corey.  He was on mandatory supervision for an attempted murder conviction on a 21-year-old woman.  Although he raped the victim, he was never charged for the sexual assault.  Chilton was convicted of second-degree murder, sentenced to life without parole for 15 years and is eligible to apply for parole any time.  His DNA will not be in the Databank.

Bill C-13 proposes an expansion to the retroactive scheme to include offenders who commit one murder and one sexual assault at different times.  None of the offenders mentioned above will be included in the databank even if Bill C-13 is passed without amendment.  These men are arguably among the most vicious murderers Canada has ever known.  

When Bill C-3 was first introduced, the CRCVC argued the retroactive provisions were too limited.  In his opening remarks of Bill C-3, the then Minister said, “Biological samples are most likely to be found at crime scene in these cases (most serious violent offences), for example, a murder or sexual assault.”  

Common sense tells us convictions alone are not adequate reflections of the number of crimes an offender has committed.  We know that sex offences are among the least reported offences.  We know that when we include self-reporting of sex offenders, recidivism rates rise.  It would not be a stretch of the imagination to suggest that any of the mend mentioned above are responsible for crimes for which they have not been convicted of, and that there inclusion in the databank could be beneficial.
We recommend amending the Criminal Code to expand the retroactive taking of samples from all Long Term Offenders and all offenders serving sentences for one sexual offence or one homicide.

At the minimum, we recommend an amendment to the Criminal Code to create a process whereby a prosecutor could make an application to a court to take a retroactive sample from any offender upon that person’s release from prison on conditional release or warrant expiry. 

We further recommend an amendment to the Corrections and Conditional Release Act to allow the parole board to order an offender who wants conditional release to provide a sample for inclusion in the DNA databank (if he has not already done so).

OTHER ISSUES

Minister Cotler, during his appearance, also spoke at length about “intrusiveness.”  The Supreme Court in S.A.B. has stated the “degree of offence to the physical integrity to the person is relatively modest.”
  The court went on to say the taking of DNA samples by a mouth swab, hair sample or pin-prick to the finger were only minimally invasive.

The real difference between DNA and fingerprints is in the information that can obtained or will one day be obtainable through a DNA sample.  Many Canadians are concerned about their privacy, but most Canadians will not have their DNA submitted to the national Databank.  If asked, we believe most Canadians would agree the taking of a DNA sample from someone charged with a serious criminal offence is an acceptable practice given the potential public safety benefits.

It is our position that the current provisions have adequate protections built in to prevent the misuse of samples. 

We feel obligated to also comment on the notion of intrusiveness given the people we work with on a daily basis – sexual assault victims, families of murder victims, etc.  It is difficult for us to explain the concept of the intrusiveness of a pin prick or mouth swab to a rape victim or parent of a murdered child.  This is made more difficult given the potential of taking that sample may be preventing another person from being victimized.
Time when samples are taken: unlike fingerprints, DNA samples are currently taken when an accused is found guilty.  We believe, and suggest that most Canadians would agree, that samples should be taken at the time charges are laid.  Not doing so is to seriously under use the potential value of DNA evidence.   

Prior to murdering 11 children, Clifford Olson had over 90 criminal convictions.  While in Nova Scotia, he was charged with sexually assaulting a child.  He was granted bail and he returned to BC.  A warrant was issued, but it was not enforceable outside of Nova Scotia. 
This is not to suggest that a DNA Databank, had it been in existence, would have prevented Olson from murdering 11 children. Rather, it is presented to illustrate a serious issue in our criminal justice system – most offenders are granted bail and too many offenders flee to avoid facing those charges.  Imagine if the suspect was a serial rapist who knew that if his DNA went into the Databank upon conviction that he would be facing more charges.  What motivation would he have to remain to face those original charges?

If authorities are able to take a sample upon the laying of charges, they could then run the sample through the Databank to see if this individual might be involved with other unsolved offences.  If they were to get a hit(s), they may place a higher priority on finding him (i.e. Canada wide warrant).

In the UK, authorities take samples from arrested suspects and they have over 2 million offender samples in their databank.  In comparison, Canada has only 40,000.  The UK has over 21,000 hits annually (match from offender sample to crime scene).  In Canada, we have had 2000 hits in 4 years.  Every month, the UK links over a dozen murders, over 2-dozen sex crimes, and hundreds of other crimes.  Consider the following excerpt from the UK Annual Report 2002-2003:

The impact of the Database on crime reduction is demonstrated by the figures below.

These derive from the DNA Expansion Programme, covering the police forces of England and Wales.  In 2002-2003, the police attended 998,000 crime scenes, recovered potential DNA material from 100,000 of these and put profiles on the Database for 57,000.  The police also added 405,000 CJ sample profiles to the Database and obtained 21,000 potential detections.  The probability of identifying one or more suspects for an offence, when a profile from a crime scene is loaded to the Database, is over 40%.

Eighty per cent of matches for CJ samples related to offences different from the initial arrest offence for which the CJ sample was taken and a growing number of matches involving serious crimes followed initial sampling for minor offences…For domestic burglary, the detection rate increased from 14% to 44% when DNA was available.  Each crime detected with DNA led to 0.8 other crimes being detected and the Home Office estimate that some 50% of detections led to convictions, 25% of these led to custodial sentences and each custodial sentence prevented a further 7.8 crimes being committed.

The value of the police continuing to take samples from the widest possible range of suspects is thus clear.

The reality is simple – the more DNA samples of criminals we submit to the databank, the more crime we will solve.  Between May 2003 and May 2004, there was a 50% increase in the number of samples entered into the databank, and there was a boost in hits of 140%. 

The CRCVC recommends that police be permitted to take samples if someone is charged with a designated offence and is released on bail.  The sample would not be tested unless the suspect absconds or if he remains in custody until trial, it would not be necessary to take a sample. 

While we realize this issue will not likely be dealt with in Bill C-13, we would urge the committee to recommend the federal government refer the question to the Supreme Court for its consideration as it recently did with the definition of marriage.

Exemption from order to provide sample – The 2003-2004 National DNA Databank (NDDB) Annual Report says, for the most serious offences, “where the law states that offenders shall submit a DNA sample to the NDDB, only half of the samples are being obtained.” Section 487.051(1)(a) states that a court shall make an order if the offender is convicted of an offence found in the primary designated offence list.  However, subsection (2) allows the court not to make an order the impact of the order on the person’s privacy or security of the person would be “grossly disproportionate to the public interest in the protection of society and the proper administration of justice, to be achieved through the early detection, arrest and conviction of offenders.”  

During the debate over Bill C-3, when asked to provide a set of facts that would justify the exception, the Minster was unable to do so except to say it was there for “exceptional circumstances.”  We do not believe the Minister expected 50% of all offenders would be considered “exceptions.”  We argued then, as we do now, that there should be no exception for offenders convicted of a primary designated offence.  At the very least, these provisions must be tightened to send a message to the courts that they are not applying these provisions as Parliament intended.

National Missing Persons Index – There is currently a Private Member’s Bill before Parliament (Bill C-240) that would expand the current DNA databank to include a national missing person’s index.  MP Gary Lunn introduced the bill on behalf of one of his constituents, Judy Peterson.   Mrs. Peterson’s daughter Lindsey has been missing for the last 10 years and is presumed to have been murdered.  There are over 100 unidentified human remains in coroners’ offices across the province of BC.  There is general consensus that this is an appropriate step to make and the former Solicitor General Wayne Easter committed to make such a change.  Members of the DNA Databank Advisory Committee also endorsed this idea “as a significant contribution to Canadians.”  I urge the committee encourage the government to move quickly on this initiative.  For more information on the issue, please visit www.lindseyslaw.com 

CONCLUSION
Once again, the CRCVC supports Bill C-13 and urges the committee to pass it with the amendments we have proposed (expansion of primary list and retroactive provisions).  We also look forward to the 5-year review of the legislation and urge the committee to begin this important exercise sooner rather than later. 

� S.A.B. v. Her Majesty the Queen [2003] 2 S.C.R.


� National DNA Databank Annual Report 2003-03, p. 26. (http://www.forensic.gov.uk/forensic/news/press_releases/2003/NDNAD_Annual_Report_02-03.pdf)





